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NELA Speaker Guidance From NELA’s Ethics & Sanctions Committee 

 
One of the benefits of the “national law firm” concept of NELA is the exchange of ideas and assistance from many 
jurisdictions and perspectives.  In discussing case issues and problems, however, we cannot lose sight of the fact that: 
 

o things that clients tell us about case facts are privileged communications; 
o to maintain that privilege we must not disclose client secrets and confidences to others; 
o our discourse should be such that it may be freely repeated; and 
o we can still obtain the benefit of the NELA network without jeopardizing the status of our privileged 

communications. 
 
We have ethical responsibilities to maintain our clients’ secrets and confidences and to assure that our attorney/client 
privileged communications remain privileged.  Every day NELA members discuss case issues over the phone, in person 
and through The NELA Exchange, the organization’s members-only online community.  We discuss the “real world” 
application of these issues at the excellent CLE programs that NELA and its state affiliates sponsor.  Please consider 
these simple guidelines in your next NELA/Affiliate speaking engagement.   
 
Even if information is not subject to a privilege or to a confidentiality order—such as information in a public record—clients 
ordinarily would not want to be the subject of a NELA discussion that identifies them by name and discloses sensitive 
information from their case.  Similarly, it frequently may not be in the client's interest to discuss certain information in a 
public forum even if the information discussed is in a public court record.  Accordingly, even “public” information about a 
case should not be discussed without client consent. 
 
REMEMBER, THE USE OF ACTUAL PRIVILEGED COMMUNICATIONS IN PRESENTATIONS AND DISCUSSIONS 
CAN WAIVE PRIVILEGE! 
 
In our roles as conference speakers, educators and facilitators, we must be particularly mindful of how the discussions are 
framed and what is discussed.  The same issues may be discussed without the use of privileged communications.  
Generally, hypothetical situations may be used to effectively illustrate the same points.   
 
BE CAREFUL IN DISCUSSING PENDING MATTERS AND SENSITIVE TOPICS, PARTICULARLY THOSE 
REGARDING JUDGES AND THE ATTORNEYS WE OPPOSE! 
 
More and more, defense counsel are looking for ways to gain leverage, to destroy privilege and to paint us in a bad light.  
As information is posted on the Internet, in audio, visual and in text formats [i.e., YouTube], anything communicated may 
later appear on the Internet.  If you treat what you say as if it will be re-published you will not later regret that which may 
have only been appropriate for your diary when it is widely distributed publicly.  Particularly, in comments that may be 
observed or overheard by the legal media who attend our conferences and may be republished by attendees, be aware of 
what you are saying and how you are saying it.    
 
The NELA Exchange, NELA’s members-only online community, contains the following cautionary message: 
 
CAUTION: If privileged information is set forth on The NELA Exchange then it will likely lose its protected status and/or 
may be seen by third parties whom you would not want to see it. Do not use The NELA Exchange to transmit privileged or 
confidential information.  Statements concerning sensitive topics, especially those concerning the conduct of judges and 
lawyers in our community, and/or the issues we and our clients confront, should be carefully thought out prior to posting. 
 
The same holds true for your NELA presentation.  As a speaker for NELA, please remind yourself of these few basic 
“words of wisdom” prior to adding your contribution to the national discussion that has made NELA such a tremendous 
resource for our membership.   
 
If you have any questions about these guidelines, please do not hesitate to contact Rebecca Hamburg Cappy, NELA 
Program Director (Tel: 415-296-7629; Email: rcappy@nelahq.org). 


